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Telling Your Client’s Story of 

Injustice on Appeal

3 take aways

Importance of client centered representation

How to develop your story of injustice

How to tell the story and WIN

Caterpillar?
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Butterfly?

But, I don’t have time . . .
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Why we have to make the time
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Unfair

Unjust

Wrong

Stinks Shameful

Dishonorable

Raw Deal

Identify the 
trust 
relationship

Telling the 
story of 

injustice –

innocence.
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Trial counsel 
failed to 

investigate 
that the 
victim’s 

nephew killed 
his aunt.

Telling the 
story of 
reduced 

culpability.

This was a 
street fight, 

not a 
deliberate 

killing.
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Justice for 
sale.

Three Strikes and You’re Out

Experience
Time
Money
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How to tell our client’s story

How to tell our client’s story

How to tell our client’s story
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How to tell our client’s story

How to tell our client’s story

Facts move people, but only if 
they evoke emotion
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Why Use Visuals?

The Learning Pyramid
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Brain 

Science

fMRI

Marketing Research

Image and Text

“Persuade With Pictures”

http://www.neurosciencemarketing.com/blog/articles/

persuade-with-pictures.htm
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Types of Graphics

Photographs/Exhibits

Crime Scene Photos
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Charts and 

Tables
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Reply Brief
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State’s Case after a 

reasonable investigation

Inconsistent Statements

Witness Trial Testimony Initial Statements

Martin
Blood Spurted While 

Johnson Inside Truck

Johnson got out of truck.  Martin 

saw blood as Johnson returns

Wolfe Saw Jab Through Window
Both got out of vehicles & 

exchanged words

Brandon

Black swung hand though 

window; then Johnson got 

out

Both got out of vehicles and 

exchanged blows in middle of 

street

Friend
Both got out at the same 

time and fought  

Copeland

Johnson remained in pickup.  

Did not see Black stick hand 

through window

Johnson yelled at someone and 

got out of truck before injured

Norman

Johnson got out of truck 

before bleeding.  Didn’t see 

jab through window

DNA - FBI’s  Calculations of Statistics 

Not Gen. Acceptable Generally Acceptable

PA     Com. v. Crews         

IL     People v. Watson

AZ    State v. Hummert

MN    State v. Bloom

FL     Vargus v. State

CA     People v. Wallace

NM    State v. Anderson

MN    State v. Alt

MA    Com.v.  Lanigan KY    Harris v. Com

NH    State v. Vandebogart

NY    People v. Mohit

DC    U.S. v. Porter

CA    People v. Barney
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DNA Chart
Probability Expert Tr. Ref.

1 in 29,000,000.00 Deadman

1 in 13,000,000.00 Conneally 665

1 in 11,000,000.00 Deadman 2443

1 in   1,170,000.00 Deadman 2443

1 in      186,000.00 Conneally 670

1 in        26,700.00 Mueller 843-48

1 in          1,400.00 Mueller 842

1 in          1,250.00 Allen 2818

1 in          1,000.00 Allen 738-41, 760

1 in             250.00 Allen 2818-19

1 in               25.00 Allen 743, 761

1 in                 5.00 Allen 2820

1 in                 3.00 D’Eustachio 568-72

1 in                 2.30 Lavett 2903, 2921

Jurors Who Served

Juror #
Exposed to Publicity

Yes         No
Source

No Individual 

Questions

5 X ? X

11 * Heard

14 X X

62 X

102 ? X

147 * ?

233 X Newspaper

270 X Newspaper

311 X Jurors

332 X ? X

339 X Newspaper

344 X Newspaper

Graham Timeline

20 ½ months elapse 

1st day of trial
11/16/98

(Exs.II,JJ,KK,LL,Tr.216-18,224-28,232-33,242-44,2084-86,1699-1700,T.Tr.2035).
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Provide Chart to Judges at 

Oral Argument

Videos
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Comparison of Our Facts with Law

Callison’s Case

DNA test offered to prove semen on 

new mattress belonged to another, not 

to Callison

Material because Sgt. Wilson 

determined the stain was fresh and 

Hobbs claimed the attack just 

happened

Shows actual innocence and that 

another had sexual contact with Hobbs

State v. Ferguson, 

450 NE2d 265 (Ohio 1983)

Evidence offered to show witness not 

credible, not to prove source of semen

Not material to consent issue, since 

evidence of sexual activity occurred 2 

or 10 days earlier

Offered for impeachment, not to prove 

guilt or innocence

Napue v. Illinois

Hamer important witness for 
the state

Falsely testified no 
consideration for testimony

Went to his credibility

Prosecutor did nothing to 
correct it

Jury apprised of other grounds 
for impeachment of witness

False testimony denied Napue
due process

Judgment Reversed

David Bell

Meg Boyles is important witness 
for the state

Falsely testified about her 
credentials

Went to her credibility

Prosecutor did nothing to correct 
it

Jury never apprised of other 
grounds for impeachment of 
witness

False testimony denied Bell  
process
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Comply with Statutes and 

Rules

Be Intentional with every 

word
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I. Blood Spatter Evidence Reveals 

Stabbing Occurred Outside the Truck

II. Witnesses’ Prior Statements Show the 

Fight in the Middle of the Street

III. Lawson’s Prior Statements Show a 

Fight that Got out of Control, Not a 

Deliberate Murder Deserving a Death 

Sentence

I. Justice for Sale

II. Jury Misled: Would Lopez Receive 

Leniency for his Testimony

III. Lopez Dominated and Controlled 

Brandon
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Questions?

Melinda K. Pendergraph

Training Director, Missouri State Public Defender

Melinda.pendergraph@mspd.mo.gov

573-777-9977, ext. 212
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